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COWM TTEE CALENDAR

FERC ORDER NO. 2005
OTHER COW TTEE BUSI NESS

PREVI QUS COW TTEE ACTI ON
No previous action to record
W TNESS REGQ STER

DONALD C. SHEPLER, Counsel

Legi sl ative Budget and Audit Conmttee

Washi ngton, D.C.

POSI TI ON STATEMENT: Explained the Federal Energy Regulatory
Comm ssion (FERC) regulations governing the conduct of open
seasons for Al aska natural gas transportation projects.

JOE BALASH, Staff to Senator Therriault

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: O fered informati on about Senate Concurrent
Resol ution 15.
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ACTI ON NARRATI VE

CHAIR GENE THERRI AULT called the Legislative Budget and Audit
Commttee neeting to order at 8:12:08 AM Senators Therriault,
Stedman, Hoffman, WIken, and Representatives Sanuels, Hawker,
Kerttula, and Meyer were present at the call to order. Senator
Green and Representative Chenault arrived as the neeting was in
pr ogr ess.

FERC ORDER NO. 2005
SCR 15-LB&A TO LI TI GATE GAS PI PELI NE CASE

8:12:53 AM

CHAI R THERRI AULT announced that the only order of business would
be Senate Concurrent Resolution (SCR) 15, which authorizes the
Joint Conmttee on Legislative Budget and Audit to enter into
litigation regarding the Federal Energy Regulatory Conm ssion
(FERC) Order No. 2005. The fore nentioned order contained the
regul ations for conduct regarding the open season nethodol ogy
for the gas pipeline.

8:13:19 AM

JCE  BALASH, St af f to Senator Therriaul t, Al aska State
Legislature, turned to the nenorandum from Legi sl ative Legal and
Research Services, which lays out the rationale behind the
af orenenti oned resolution. He relayed that the Legislative
Budget and Audit Commttee, simlar to Legislative Council, has
the statutory authority to sue in the nanme of the |egislature
bet ween sessi ons. Chevron filed its conplaint in the district
court of appeals in Washington D.C., on April 8, 2005, hence
there is 30 days to intervene, which places the date on [May 8,
2005] . He offered that the delegation of the authority to the
conmittee was necessary.

8:14:41 AM

CHAI R THERRI AULT opined that the commttee could have taken the
action without the resolution if the court period to file had
gone into the interim but while the legislature is available
the statutes require the legislature to pronpt the action.

8: 15: 06 AM
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DONALD C. SHEPLER, Counsel, Legislative Budget and Audit
Comm ttee, characterized this as a technical, |egal, procedura
matter that has to be filed no later than [May 9, 2005]. He
explained that the commttee participated in the FERC rule and
t hose proceedings have noved on to the court of appeals; this
notion makes the committee a party to that appeal so that the
commttee can continue to take whatever action is appropriate to
mai ntain the standing of the FERC order. Wth the approval of
the commttee, M. Shepler said that he was prepared to file
this inthe D.C circuit on May 9, 2005.

CHAI R THERRI AULT inquired as to when the next decision in the
| egal proceedi ng may cone.

MR. SHEPLER rem nded the commttee that FERC issued its order on
February 9, 2005, to becone effective 90 days after it was
published in the federal register, which he estinated to be in
m d- May. He related that a nunber of parties have filed for a
rehearing of the FERC order and FERC has taken that under
advi senent. He related his belief that once FERC neets [ My 18,
2005,] the comm ssion m ght address the rehearing request. Once
FERC acts on rehearing, it's expected that others would seek to
appeal or possibly ask for further rehearing to the extent that
FERC m ght make changes. He suspected that the aforenentioned
situation mght "start the clock” for nore appeals being filed
in the court of appeals. He highlighted that under D.C. circuit
rul es, once the Legislative Budget and Audit Committee is nmade a
party to the Chevron appeal the commttee beconmes a party to al

of the appeals that are subsequently filed, appealing in the
same order. Therefore, once the notion to intervene is filed,
the commttee will then be party to all the proceedings that go
into the court of appeals. The federal statute under Order No.
2005 provides that all appeals from any FERC action under that
statute have to be lodged in the Washington, D.C., circuit court
of appeals and the court has to treat the appeal s expeditiously.
After the intervention a provision of time within which the
respondent, FERC, has to file in order to dismss the case on
what ever grounds it may seek to do. Thereafter, the court wll

establish a briefing schedule for the appeal, which wll nost
likely be established after the other appeals to be filed in 60
days after the order on rehearing conmes out. At sone point

within the next 90 days, there ought to be established sonme sort
of briefing schedule for all of the appeals of Oder No. 2005,

he added. The requirenent that the judicial proceedings be
expedited will [require] formal argunents on the appeal and then
a decision. The exact tinmeline is undetermned because it

depends upon the court's briefing schedule. However, sone tine
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within this nonth the FERC wll dispose of the pending request
for hearing, after which parties can then proceed to the court
of appeals if they so choose, he added.

8:21:34 AM

REPRESENTATI VE SAMUELS asked what the range of finality dates
m ght be.

MR. SHEPLER estimated that the final finality will be at the end
of year.

8:21:58 AM

CHAI R THERRI AULT related his opinion that other than filing in
order to get placenent in the court proceedings, the conmttee
may choose to take no further action in the filing but it wll
receive all of the action brought to the court.

MR. SHEPLER replied that the conmttee is not obligated to do

anyt hi ng. Since there was no appeal filed, because the order
was perceived as favorable, the commttee has no right to file
any briefs. However, by being an intervener the commttee
becomes a party to the case and wll receive copies of

everything that is filed in the court proceedings on this appeal
and all subsequent appeals for Order No. 2005. He added t hat
the conmttee can only take actions if it's an intervener.

8:23:16 AM

CHAI R THERRI AULT related his understanding that intervening on
this case automatically mnekes the comrittee a party to any
subsequent |egal challenges brought forth by any party. He
asked if the aforenentioned is because the court consolidates
all of the appeals cases.

MR. SHEPLER answered that Court Rule 15(b) states that an
intervener in a proceeding is [automatically] an intervener in
all subsequently filed appeals for the Court of Appeals in the
sanme case. He related his belief that any subsequent appeal
woul d be consolidated into one oral argunment and one court
appeal deci sion.

8:24:26 AM

REPRESENTATI VE SAMJELS noved that the Legislative Budget and
Audit Committee authorize M. Shepler to file the notion in the
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U S Court of Appeals for the District of Colunbia Crcuit and
to authorize the Chair to order further notions to be filed by
the Legislative Budget and Audit Conmittee attorney during the
interimon the sanme subject.

CHAI R THERRI AULT, in response to M. Shepler, clarified that the
Legi sl ative Budget and Audit Comm ttee would intervene on behalf
of the legislature.

MR. SHEPLER noted then, in that case, the draft [nmdbtion to
intervene] may need to be reworded. He said he assuned that he
woul d have the purview to do so.

CHAI R THERRI AULT confirned that.
8:25: 27 AM

A roll call vote was taken. Senators Hof fman, Stedman, G een

Wl ken, and Therriault, and Representatives Sanuels, Chenault,
Hawker, Kerttula, and Meyer voted in favor of the notion to
authorize M. Shepler to file the motion in the US. Court of
Appeals for the District of Colunbia Crcuit and authorize the
Chair to order further notions to be filed by the Legislative
Budget and Audit Comrittee during the interim on the sane
subject. Therefore, the notion passed by a vote of 10-0.

OTHER COWM TTEE BUSI NESS
8:26:16 AM

MR. BALASH related that next Wdnesday the commttee wll neet
to provide updates and feedback regarding what the federa

agencies have done in preparation for the receipt of a FERC
certificate on the Natural Gas Pipeline Act of 2004. He
expl ained that FERC was vested wth the coordination authority
to oversee the permtting and certification of the pipeline and
wi || be speaking about the status of regulations on the federal

| oan guar ant ees.

8:28: 09 AM

SENATOR WLKEN requested that the Chair issue a request for
proposals (RFP) in order to "slow down a train that’s running
down the tracks and it's rolling over our efforts ... to put
forth a high school qualifying examthat is valid and reliable.™
He remnded the conmttee that the new qualifying exam was
inmplenented in April and was panned across the state as
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i nadequate and not a good neasurenent of the third through
el eventh grade students. He recalled that House Bill 146 was
when the legislature started the wirk on a high schoo

qualifying exam and approximately $20 mllion was spent to
devel op a test. In 2001, the federal governnment instituted the
No Child Left Behind (NCLB). In Decenber 2003, a new RFP was
issued and a new test was started but it has since been rushed
into existence and was admi nistered in April of this year. As a
result of the April test, the comm ssioner is setting up the cut
scores for the tests in October. He related his belief that the
test is flawed in conpilation, content, admnistration, and does
not reflect an adequate sanpling of the population on which the
cut scores should be based. He requested the Chair to slow the
test down and wite the conmi ssioner a letter requesting that he
wait [to establish the cut scores]. He further requested that a
third party assess the situation.

SENATOR WLKEN read aloud a letter from his school district
explaining how difficult the tests were. The letter related
that normally these type of tests take between 2 to 3 hours, but
this test took 5 to 6 hours a day. Furthernore, the tests were
3 day tests and the math was on the third day when the fourth
graders were exhausted. The letter went on to relate that sone
of the questions had no correct answers; the reading questions
were in the math books; test books were coll ated backwards and
thus some students took the test in reverse order. The fourth
through ninth graders had two test booklets that were 11x19
i nches, one of which was the question book and the other was the
answer book. Furthernore, inbedded into the test were between
15 to 39 new questions that were the basis of the next |evel of
the test, although those questions haven't been verified or
val idated. He opined that the test has fail ed.

SENATOR WLKEN turned to the report he requested from the
departnment and showed the conmmttee how unintelligible the
report was because it was a photo file, which is wunable to
change font sizes. The aforenmentioned is the typical kind of
frustration that one experiences when trying to deal with this
issue. He offered his belief that the state is rushing headl ong
into mllions of dollars in |awsuits. Furthernore, the school
boards are going to be overwhelnmed from parents with children
who are spending 6 to 7 hours daily, 3 days a week taking a
cunbersone test. He asked the Chair to help slow down these
tests so the tests in October aren't based on a very bad picture
of where they're at today.

8:35:17 AM
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SENATOR GREEN expl ained that she doesn't disagree, but pointed
out that there are two Health, Education and Social Services
Standing Commttees and a House Special Conmmttee on Education
[that can address this matter]. This is a policy issue not just
a Legislative Budget and Audit Conmttee position. Al the
parties should be involved, she opined. She asked if there was
a crossover between the high school qualifying exanms and the
grade | evel exans.

SENATOR W LKEN responded that there are two sections and both
have probl ens. Additionally, there are questions inbedded in
bot h.

8:36:18 AM

SENATOR GREEN replied there wll always be questions inbedded
because that is how they prepare the next round of tests. She
opined that the conmttee needs to be careful before a letter is
sent out.

8:36: 37 AM

CHAI R THERRI AULT said he would discuss the presented information
with Senator WIken and the Chairs of the individual Health,
Education and Social Services Standing Commttee regardi ng what
action they need to take versus what action this commttee needs
to take.

8:37:10 AM

SENATOR WLKEN said he would distribute the earlier nentioned
letter from his district relating the problenms one school
district had wth the test.

8:37.:28 AM

SENATOR GREEN encouraged nenbers to gather information on this
matter and they could personally wite opinions and ask
questi ons.

CHAIR THERRI AULT requested that Senator WIken's staff nake
packets with regard to what is the pertinent information for al
menbers to consi der

ADJ CQURNMENT
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8:.37:50 AM
There being no further business before the conmttee, the

Legi sl ative Budget and Audit Commttee neeting was adjourned at
8:37 a.m
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